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I 
know what you’re thinking: 
non-dentists cannot own a 
dental practice. But is that 
true? What exactly is a dental 
practice and what do Ontar-

io’s laws say about who can own it? 
Are we heading towards non-den-
tists becoming involved in owning 
and operating dental practices — 
like in the U.S. or Australia? And is 

it a good idea? If you’re intrigued, 
just keep reading…

What is a Dental Practice?
A dental practice is made up of 
assets — such as equipment, fur-
niture, fixtures, supplies, and 
computer hardware and software. 
Generally all of those types of 
assets can be bought and sold by 

practically anyone. But what about 
patient charts, lists and records 
(Dental Records)? That is where 
the true value of a dental practice 
lies. So what exactly are Dental 
Records? Who owns them? And 
can they be sold to and owned by 
non-dentists?

What are Dental Records?
Dental Records are information 
about a patient’s dental care that 
are created and maintained by a 
dental professional or dental prac-
tice. At a minimum, this infor-
mation includes general patient 
information (e.g. name, contact 
information, date of birth, etc.). 
The Royal College of Dental Sur-
geons (RCDSO) has said in its 
Dental Recordkeeping Guide-
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lines that dental records must also 
include things like a patient’s medi-
cal and dental history, diagnosis 
and treatment plans, and even 
financial records.

Who owns Dental Records?
Over the years, Canadian courts 
have consistently held that the physi-
cal or electronic dental records of 
patients are owned by the dental 
professional who compiles them; 
patients do not have a right to pos-
sess or own the records, but have an 
interest in the personal information 
contained therein and can access 
them [see for example: Lamothe v. 
Mokleby, [1979] S.J. No. 354 (Sas-
katchewan Court of Queen’s Bench); 
Peters v. Palmer et al., [1985] N.J. 
No. 278 (Newfoundland District 
Court Judicial Centre of St. John’s); 
McInerney v. MacDonald [1992] 2 
S.C.R. 138 (Supreme Court of Can-
ada); Axelrod (Re), 1994 P.J. No. 
2277 (Ontario Court of Appeal); 
and Lodwig v. Mather [1995] A.J. 
No. 382 (Alberta Court of Queen’s 
Bench)].

Can Dental Records be 
bought and sold?
When it comes to buying and sell-
ing Dental Records, there is noth-
ing wrong with dentists selling 
them as part of a practice sale to 
another dentist. As long as den-
tists follow their legal, professional 
and ethical duties concerning the 
transfer of Dental Records, such 
sales are fine. 

But can Dental Records be sold to 
and owned by non-dentists? 

There are many different (and 
seemingly conflicting) laws that 
could govern this situation (for 
example, property law, contract 
law, privacy law, and the profes-
sional and ethical laws governing 
dentists); however, at the present 
time, these laws do not appear to 
come to a single conclusion about 
whether Dental Records can be sold 

to and owned by non-dentists. 
So where does that leave us? Two 

words: clever arguments.
There’s a strong argument out 

there that Dental Records cannot 
be sold to or owned by non-den-
tists. This seems to be the posi-
tion that the RCDSO has taken. 
For example, in a February / 
March 2012 article by in Dis-
patch Magazine (at page 28), an 
RCDSO Practice Advisor respond-
ed as follows to the question of 
whether dentists can leave their 
dental practice (including Dental 
Records) to their spouse in their 
Will: “No. While non-dentists can 
own dental office premises, sup-
plies and equipment, non-dentists 
cannot own dental records….” 

In support of this position, there 
are other laws that come into 
play — most of them dealing with 
patient privacy and practicing den-
tistry generally. And they all point 
towards (although not saying it 
unequivocally) the conclusion that 
Dental Records can only be owned 
by dentists and those working 
under their authority.

But there’s also a strong argu-
ment out there that Dental 
Records, like other types of prop-
erty, can be sold to and owned by 
non-dentists — so long as those 
non-dentists do not possess or 
access them. This view finds sup-
port in Ontario court decisions. 

For example, in Axelrod (Re), 
1994 P.J. No. 2277 (Ontario Court 
of Appeal), a dentist had signed a 
general security agreement with 
a non-dentist and pledged patient 
lists and files as collateral in case 
the dentist defaulted on the loan. 
When the dentist defaulted, the 
non-dentist sought to seize those 
lists and files and transfer them to 
another dentist. The dentist argued 
that those assets could not be 
pledged as security because of their 
confidential nature and because of 
the fiduciary relationship that exist-

ed between a dentist and patient. 
The Ontario Court of Appeal ulti-
mately ruled in favour of the non-
dentist and wrote:

“I see no difference between 
a dentist’s entitlement to sell his 
or her practice, and a dentist’s 
entitlement to pledge records 
[to a non-dentist]. Both can be 
accomplished in a manner com-
patible with a dentist’s profes-
sional responsibilities, as long 
as the dentist acts with the 
utmost good faith and loyalty 
in protecting the patient’s con-
fidence. The doctor may use 
the records to pursue his or her 
self-interest, so long as it does 
not conflict with the duty to act 
in the patient’s best interests.…
When a dentist sells or pledges 
his patient list, as the [dentist] 
did in this case, I think that he 
or she should be held to have 
parted with his or her own 
interest in the patient list, sub-
ject to his or her patients’ rights 
to confidentiality and access.”

More recently, in Smilecorp v. 
Pesin, 2012 ONSC 1966 (Ontar-
io Superior Court of Justice), a 
dentist had signed a management 
agreement with a non-dentist (den-
turist) to provide dental services 
at the non-dentist’s dental care 
facility. That management agree-
ment included a non-solicitation 
clause. When the dentist left and 
took a patient list, the non-dentist 
sought to enforce the non-solicita-
tion clause. The Ontario Superior 
Court of Justice held that the non-
dentist had established sufficient 
goodwill in their facility (which 
included client lists) that was wor-
thy of protection in the form of a 
non-solicitation. The Court stated 
that the agreement between the 
dentist and the non-dentist “does 
and can prohibit solicitation of the 
goodwill built up in ready made 
dental practice that [the non-den-
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tist] established, inclusive of the 
list of patients and related material 
that [the dentist] inherited and for 
which [the dentist] has no right of 
possession.” As in Axelrod (Re), 
the non-dentist was permitted to 
transfer the Dental Records to 
another dentist.

So the argument goes that own-
ership of Dental Records has real-
izable economic benefits which 
can in certain circumstances be 
owned by non-dentists, but only 
possessed and accessed by den-
tists and those working under 
their authority. This ensures that 
patient privacy is not violated 
and that the dentist has met 
his or her duty of good faith 
towards patients.

Both are very good argu-
ments. But the law does 
not exist in a vacuum. It 
needs context. And that 
context comes in the form 
of a legal dispute. If there 
is no dispute, then par-
ties can do as they please 
with little or no repercus-
sions. So trying to figure 
out whether a non-dentist 
can legally buy and own 
Dental Records and therefore 
a dental practice will remain in 
the ‘grey’ area of the law until a 
legal dispute arises. Will it be a 
contractual dispute for the Courts 
to decide or a professional mis-
conduct matter for the RCDSO to 
deal with? Interestingly enough, 
in Smilecorp v. Pesin, the Court 
rejected the dentist’s attempt to 
have professional misconduct mat-
ters affect the contractual dispute. 
The dentist in that case argued 
that the non-dentist should not be 
allowed to enforce a non-solicita-
tion clause because the non-dentist 
had engaged in fee splitting — 
something that dentists are prohib-
ited from doing; but the Court held 
that any prohibition on fee splitting 
“is a problem for [the dentist], not 
for [the non-dentist]”. The Court 
essentially kept the two legal con-

texts — contractual dispute vs. pro-
fessional misconduct — separate.

So, is it a good idea?
Whether it’s a good idea to have 
non-dentists involved in owning 
and operating dental practices is 
open to debate.

Non-dentists argue that they 
can provide better access to qual-
ity dental care. While dentistry is a 
professional services business, not 
all dentists make for good business 
owners / operators. Non-dentists 
can enhance patient care by allow-
ing dentists to focus on providing 
dental services while leaving the 

administrative tasks of running a 
dental practice to them. Further-
more, non-dentists with financial 
resources can leverage technology 
and economies of scale to help 
deliver cost-effective, comprehen-
sive and consistent dental services 
for the general public.

Others (including many dentists), 
however, respond by arguing that 
dentistry is more of a profession 
than a business. Non-dentists know 
little about dentistry and should 
not be telling dentists what to do. 
Non-dentists are also not governed 
by regulatory bodies charged with 
protecting the public (such as the 
RCDSO); their involvement in pro-
viding dental services could jeop-
ardize patient care as the pressure 
for profits leaves patients at risk. 
In recent PBS Frontline stories, 

for example, non-dentist organi-
zations backed by private equity 
firms in the U.S. have been heavily 
criticized for, among other things, 
overtreating patients and engaging 
in predatory third-party financing 
practices to gouge patients’ pocket-
books (sources: “Dollars and Den-
tists” (26 June 2012) PBS Frontline; 
Sarah Childress, “America’s Dental 
Care Crisis” (19 June 2012) PBS 
Frontline; and David Heath and Jill 
Rosenbaum, “Patients, Pressure and 
Profits at Aspen Dental” (26 June 
2012) PBS Frontline).

Are we 
already there?

While the topic of non-den-
tists owning a dental practice 
is a theoretically interest-
ing one, we may already be 
there. That’s right: I ’m 
t a l k i ng  about  Dent a l 
Corporation (an Austra-
lian-based non-dentist orga-
nization backed by private 
equity firms which partners 
up with dentists). In Austra-
lia, Dental Corporation is 
the largest provider of den-

tal services. In 2011, it owned 
172 practices in Australia with 

annualized revenue exceeding 
$300-million. And this year, Dental 
Corporation entered the Canadian 
marketplace and has already part-
nered up with dentists to operate 17 
practices (Source: Bite Magazine, 
February 2012, page 16).

Is this the beginning of a dra-
matic shift in the dental industry? 
And is it for the better? Time will 
tell…      DPM

Michael Carabash is a dental lawyer 
and holds a Certificate in Dental Prac-
tice Management. He has his own 
dental law firm, DMC Law (www.den-
tistlawyers.ca), and can be reached at 
647-680-9530 or michael@dentistlaw-
yers.ca.

Disclaimer: This article does not offer 
legal advice. If you need legal advice, 
you should consult a lawyer.
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