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hen a dentist signs a non-solicitation agree-
ment, it means that she or he cannot solicit
the patients of another dentist. These so-called

“restrictive covenants” (i.e. promises that a person gives to
not do something he or she would otherwise be able to do)
frequently appear as clauses in associate agreements and
agreements of purchase and sale. But would a court enforce
them? The answer, as is sometimes the case when it comes
to the law, is “it depends.”
A non-solicitation clause in a contract may be enforce-

able by a court, but it will depend on various factors. On-
tario courts have said that non-solicitation clauses are
restraints on trade and contrary to public policy; hence
they are generally presumed to be illegal and unenforce-
able. But courts may enforce them if they are justified,
properly drafted, reasonable in terms of the activities that
are being restricted, founded on “good consideration” (i.e.
the dentist was provided some benefit in exchange for
agreeing not to solicit) and entered into freely and volun-
tarily by the parties.

Smilecorp Inc. v. Pesin
The recent case of Smilecorp Inc. v. Pesin, 2012 ONCA
853, helps illustrate when a court will enforce a non-solic-
itation clause. Dr. Daniel Pesin had signed a management
agreement with Smilecorp to provide dental services at
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Smilecorp’s dental care facility. The management agree-
ment included a non-solicitation clause that prohibited Dr.
Pesin from soliciting patients of the dental care facility or
sending out announcements or flyers to patients an-
nouncing a change of location. When Dr. Pesin eventually
left, he established a dental office within five kilometres of
the Smilecorp centre. He copied a patient list and planned
to solicit those patients. Smilecorp sued Dr. Pesin and asked
the court to enforce the non-solicitation clause.
Both the Ontario Superior Court of Justice and Ontario

Court of Appeal sided with Smilecorp and enforced the
non-solicitation clause. First, the court said that the non-
solicitation clause was justified: Smilecorp had a propri-
etary interest worthy of protection and which Dr. Pesin had
acknowledged — namely, Smilecorp’s desire to protect its
investment in the dental care facility and business model.
Second, the non-solicitation clause was founded on “good
consideration.” In this regard, the Court of Appeal wrote:

By executing the management agreement, [Dr. Pesin] gained
an existing patient base, attracted and developed by
Smilecorp and other dentists at the Centre, in exchange for
his non-solicitation covenant, his professional services and
his commitment that, when he left the Centre, those patients
treated by him would remain at the Centre as patients of an-
other dentist unless the patients elected otherwise.
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Third, the court found that the non-solicitation was con-
strained and therefore reasonable. It did not prohibit Dr.
Pesin from soliciting patients generally or even establishing
a new dental practice close by; it only prevented him from
communicating with those patients whom he had treated
at Smilecorp’s dental care facility. For these reasons, the
Court enforced the non-solicitation clause and, in accor-
dance with its terms, ordered Dr. Pesin not to solicit, con-
tact, invite or encourage any current or past patients to seek
dental treatment at any location other than Smilecorp’s
dental care facility.

Impact of Laws Governing Dentists
Worth mentioning is that the court rejected claims raised
by Dr. Pesin that the non-solicitation clause was invalid be-
cause it violated regulatory laws governing dentists. In this
regard, Dr. Pesin claimed that, as a dentist, he was not al-
lowed to enter into contractual arrangements that preju-
diced the future treatment of patients, restricted patients’
rights to choose the dentist of their choice, or limit the ac-
cess of patients to their dental charts or records. The court
found that neither the management agreement nor
Smilecorp had violated any of these principles. Indeed, the
court found the opposite: the management agreement em-
phasized the patient’s ability to choose his or her dental
provider, and confirmed that patients were entitled to ac-
cess their dental charts and records and obtain information
concerning their previous dentist and requiring transfers
of their patient files if they wanted.
Dr. Pesin further claimed that, as a dentist, he was not

allowed to provide information about a patient to a person
other than the patient or their authorized representative.
The court rejected this claim as well on the basis that there
was no evidence that patient information had been pro-
vided to anyone at the dental care centre without that req-
uisite consent.
Dr. Pesin also asked the court to invalidate the non-

solicitation clause on the grounds that it violated the
Professional Misconduct regulations. Among other
things, those regulations prohibit an associate from solic-
iting a principal’s patients when the associate and principal
cease to engage in practice with each other; this prohibi-
tion also applies in the context of dentists dissolving their
partnership. But the court rejected this claim because the
management agreement did not involve an association or
partnership of dentists between Dr. Pesin and Smilecorp.
Finally, Dr. Pesin claimed that, as a dentist, he was not al-

lowed to fee-split with a non-dentist (i.e. Smilecorp). The
court once again rejected this claim on the basis that any
alleged violation was a professional responsibility matter
between Dr. Pesin and the Royal College of Dental Sur-
geons of Ontario and did not involve Smilecorp or the
court’s determination of whether the non-solicitation
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clause in the management agreement (which was to be
governed by contract law) was enforceable.
Ultimately, the court would not allow Dr. Pesin to avoid

his commitments under the management agreement by
claiming it violated professional laws governing dentists.

Smilecorp Inc. v. Pesin is a good example of when
courts will enforce a non-solicitation clause. It’s also an im-
portant decision because it addresses the effect that regu-
latory laws governing dentists may or may not have on
private agreements into which dentists enter. Whether a
non-solicitation clause is enforceable or not worth the
paper it’s written on will….you guessed it…depend!
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